
PAUL E. COOPER OFFICE OF

EXECUTIVE ASSISTANT CITY ATTORNEY

MARY T. NUESCA

ASSISTANT CITY ATTORNEY

JOAN F. DAWSON

DEPUTY CITY ATTORNEY

THE CITY ATTORNEY


CITY OF SAN DIEGO

JAN I. GOLDSMITH


CITY ATTORNEY

December 3, 2015

1200 THIRD AVENUE, SUITE 1620

SAN DIEGO, CALIFORNIA 92101-4178

TELEPHONE (619) 236-6220

FAX (619) 236-7215

REPORT TO THE CHARTER REVIEW COMMITTEE


SAN DIEGO CITY EMPLOYEES' RETIREMENT SYSTEM

INTRODUCTION


This Repmi is prepared at the request of the Charter Review Committee (Committee). On

August 6, 2015, the Committee requested that this Office provide legal analysis related to ce1iain

proposals to amend section 144 of the San Diego City Charter (Charter), submitted by the staff


of the San Diego City Employees' Retirement System (SDCERS). A copy of the proposal is


attached to this Report as Attachment A.


DISCUSSION


I. PROPOSAL TO AMEND CHARTER SECTION 144 RELATED TO POWERS


AND DUTIES OF THE SDCERS BOARD OF ADMINISTRATION (BOARD).

SDCERS has recommended that the last paragraph of Charter section 144 be amended to


add language and strike language, as follows:

The Board of Administration shall be the sole authority and judge

under such general ordinances as may be adopted by the Council

as to the conditions under which persons may be admitted to

benefits of any sort under the retirement system; shall have all

powers and duties provided in the Declaration of Group Trust for


the SDCERS Group Trust effective July 1, 2007 and any


amendments thereto or successor trusts hereinafter adopted by

Resolution of the City Council; and shall have exclusive control of

the administration and investment of such fund or funds as may be

established; and shall be pennitted to invest in any bonds or

securities which are authorized by General Law for savings banks;


and, further, shall be pennitted to invest in such additional classes

or types of investments as deemed prudent by the Board consistent

with its fiduciary duties. are approved by resolution of the Council

of the City of San Diego; provided, hov1ever, that individual

investments within the classes or types approved by the Council

must be approved by independent investment counsel; and

provided, further, the board may place such funds in the hands of

the Funds Gmmnission for investment. Provided, however, that the
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l.uditor and Comptroller shall refuse to allov1 any warrant drawn

for payment of a retirement allowance if, in the opinion of the

l.uditor and Comptroller, such retirement allov1ance has been


granted in contravention of this ldiicle or any ordinances passed


under the authority granted herein.


The Committee asked this Office to provide legal analysis regarding the implications of

this proposed Charter amendment.


A. Proposal to Give the Board All Powers and Duties Provided in the

Declaration of Trust for the SDCERS Group Trust Effective July 1, 2007,

and Naming Specific Trusts in the Charter.

This proposal involves adding language to the Charter, stating that the Board has "all

powers and duties provided in the Declaration of Group Trust for the SDCERS Group Trust

effective July 1, 2007 and any amendments thereto or successor trusts hereinafter adopted by

Resolution of the City Council."

SDCERS staffhas infonned this Office that this language is necessary to ensure that the


Charter and the Group Trust are consistent. However, this Office disagrees that this language is


necessary, and advises against adding this language to the Chmier.

The Declaration of Trust for the SDCERS Group Trust (Group Trust) was not approved

by the San Diego City Council (Council). It was approved by the Board on March 16, 2007. See

San Diego Resolution R-303037 (Oct. 12, 2007) (staffsupporting materials). A copy of the

Group Trust is attached to this Report as Attachment B.

In addition to administering the City's retirement plan, SDCERS administers the

retirement plans for the San Diego Unified Port District (Port) and the San Diego County

Regional Airport Authority (Airpmi Authority).

1 

The stated purpose ofthe Group Trust is "to

hold and jointly invest the assets of the Participating Trusts, and make appropriate payments


pursuant to directions from the Pmiicipating Trusts." Attachment B, art. II, § 2.2. Although the


Group Trust was not presented to the Council for approval, the Council approved Participation

and Administration Agreements between SDCERS and the Port, SDCERS and the Airport


Authority, and SDCERS and the City, on September 25, 2007. San Diego Resolution R-303037.

The Group Trust was prepared for the Board and solely approved by the Board. It names

the Board as the Trustee, and describes the powers and duties of the Trustee. Attachment A, art.

I,§ 1.18; mi. III, § 3.2. The powers, as described in the document, are broad, and include the


authority to sell property, participate in reorganizations or mergers, bonow money, and settle or

compromise claims or debts, among others. I d. It is beyond the scope of this Report to analyze

whether the powers and duties of the Board, as set fmih in the Group Trust, are consistent with


applicable law. However, we note that the Board's powers as set forth in the Group Trust are


broad.

1 

Charter section 149 authorizes the participation of other public agencies in the City's retirement ttust fund, as long

as the Council approves it. A contracting public agency and its employees are "responsible for all costs associated

with participation in the [City Employees Retirement Trust] Fund and the administration of the public agency's

benefits." San Diego Charter§ 149.
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The Charter, at section 143, provides that the Board has "plenary authority and fiduciary

responsibility for investment of moneys and administration of the system as provided for in

article XVI, section 17 of the California Constitution." San Diego Charter § 143. The powers and

duties, as set forth in the California Constitution, will control over any conflicting provisions in

the Charter.

On November 3, 1992, California voters approved Proposition 162, an initiative measure,


known as "The California Pension Protection Act of 1992," which added language to miicle

XVI, section 17 (Proposition 162).

2

2 

The relevant language of article XVI, section 17 of the California Constitution is as follows:


Notwithstanding any other provisions of law or this Constitution to the contrary, the retirement board of a

public pension or retirement system shall have plenary authority and fiduciary responsibility for investment

of moneys and administration of the system, subject to all of the following:


(a) The retirement board of a public pension or retirement system shall have the sole and exclusive

fiduciary responsibility over the assets of the public pension or retirement system. The retirement board shall


also have sole and exclusive responsibility to administer the system in a manner that will assure prompt


delivery of benefits and related services to the participants and their beneficiaries. The assets of a public


pension or retirement system are trust funds and shall be held for the exclusive purposes of providing benefits


to participants in the pension or retirement system and their beneficiaries and defraying reasonable expenses

of administering the system.

(b) The members of the retirement board of a public pension or retirement system shall discharge

their duties with respect to the system solely in the interest of, and for the exclusive purposes of

providing benefits to, participants and their beneficiaries, minimizing employer contributions thereto,

and defraying reasonable expenses of administering the system. A retirement board's duty to its

participants and their beneficiaries shall take precedence over any other duty.


(c) The members of the retirement board of a public pension or retirement system shall discharge

their duties with respect to the system with the care, skill, prudence, and diligence under the

circumstances then prevailing that a prudent person acting in a like capacity and familiar with these


matters would use in the conduct of an enterprise of a like character and with like aiins.


(d) The members of the retirement board of a public pension or retirement system shall diversify

the investments of the system so as to minimize the risk of loss and to maximize the rate of return,

unless under the circumstances it is clearly not prudent to do so.

(e) The retirement board of a public pension or retirement system, consistent with the exclusive

fiduciary responsibilities vested in it, shall have the sole and exclusive power to provide for actuarial

services in order to assure the competency of the assets of the public pension or retirement system.

(f) With regard to the retirement board of a public pension or retirement system which includes in

its composition elected employee members, the number, terms, and method of selection or removal of

members of the retirement board which were required by law or otherwise in effect on July 1, 1991,

shall not be changed, amended, or modified by the Legislature unless the change, amendment, or

modification enacted by the Legislature is ratified by a majority vote of the electors of the jurisdiction


in which the pmiicipants of the system are or were, prior to retirement, employed.

(g) The Legislature may by statute continue to prohibit certain investments by a retirement board


where it is in the public interest to do so, and provided that the prohibition satisfies the standards of

fiduciary care and loyalty required of a retirement board pursuant to this section.

(h) As used in this seCtion, the term "retirement board" shall mean the board of administration,

board of trustees, board of directors, or other governing body or board of a public employees' pension

or retirement system; provided, however, that the tenn "retirement board" shall not be interpreted to


mean or include a govetuing body or board created after July 1, 1991 which does not administer


pension or retirement benefits, or the elected legislative body of a jurisdiction which employs


participants in a public employees' pension or retirement system.
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The stated purpose and intent of Proposition 162 was to, in part,


[E]nsure that the assets of public pension systems are used


exclusively for the purpose of efficiently and promptly providing


benefits and services to participants of these systems, and not for

other purposes [and] [t]o give the sole and exclusive power over


the management and investment of public pension funds to the

retirement boards elected or appointed for that purpose, . . .  and to

prohibit the . . .  executive or legislative body of any political


subdivision ofthis state from tampeling with public pension funds.


Proposition162, Section three (d) and (e).

3

Thus, the California Constitution establishes the nature and scope of the Board's plenary


authority and fiduciary duties. The Board has "the sole and exclusive fiduciary responsibility


over the assets of the . . .  [City's] retirement system" and the "sole and exclusive responsibility to


administer the system in a mmmer that will assure prompt delivery of benefits and related

services to the participants and their beneficiaries." Cal. Const., art. XVI, § 17(a). The California

Constitution also states: "The assets of a public pension or retirement system are trust funds and

shall be held for the exclusive purposes of providing benefits to participants in the pension or


retirement system and their beneficialies and defraying reasonable expenses of administeling the

system." Id.

It is this Office's opinion that the Charter, as presently written, is clear, and expressly

incorporates the California constitutional provisions. No further language is needed to describe

the powers and duties of the Board; additional provisions may, in fact, conflict or confuse the

well-established autholity and duties. If the SDCERS staffbelieves that all of the powers and

duties as set forth in the Group Trust should also be set forth in the Charter, then there should be


a full discussion at the Council, prior to placement of this language on the ballot.

B. Proposal to Give the Board the Sole Authority to Invest in Classes or Types

of Investments it Deems Prudent Beyond Those Investment Options Already

Established or Authorized by General Law.


This proposal adds language to authorize the Board to invest in any classes or types of

investments "deemed prudent by the Board consistent with its fiduciary duties." It also seeks to

repeal provisions that require certain types of investments to be approved by Council resolution

and by independent investment counsel and that authorize the Board to place funds "in the hands


of the Funds Commission for investment."

SDCERS states that this language is necessary "to achieve consistency with the Board's


fiduciary duties as well as consistency between provisions in other Articles of the Charter." See

July 13, 2015 Letter from Mark Hovey to Steven Hadley, Attachment A.

3 

Proposition 162 is available at 1991 Cal. Legis. Serv. Prop. 162 (West), and

h!tpJ /rQPositQry. uch~Btingtl_,9.sl1J/s}.g.i.Lviev.rcontent. c_gi? ~.t::ti£l9.:::2.Q19~s;:_Q.!1!9.:>:>t::'.£!LP_~HQLP.!:~.?P.~
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It is this Office's view that the proposed modifications are not necessary because the


Charter must be read in conjunction with the language added to the California Constitution by

Proposition 162. To the extent that the Charier, as presently written, conflicts with the California


Constitution, the Constitution will control. The Board has "sole and exclusive fiduciary

responsibility over the assets of the public pension or retirement system." Cal. Canst., mi. XVI, §

17(a). The word "plenary" has been interpreted "to mean that retirement boards would have the


sole and complete power to invest their funds and to administer their systems, as opposed to


being subject to direction from state and local legislative and executive bodies in these matters."


Singh v. Board of  Ret., 41 Cal. App. 4th 1180, 1192 (1996). This authority is intended to

"insulate the administration of retirement systems from oversight and control by legislative and

executive authorities." !d.

The Board must "diversify the investments of the system so as to minimize the risk of

loss and to maximize the rate of return." Cal. Canst. art. XVI,§ 17(d). The Board also has "sole

and exclusive power to provide for actuarial services in order to assure the competency of the

assets of the public pension or retirement system." !d . at§ 17(e). Proposition 162 granted the


Board authority to administer the retirement system funds without interference. Westly v.

California Pub. Emps. 'Ret. Sys., 105 Cal. App. 4th 1095, 1110 (2003).

However, the constitutional powers are not unlimited. City of  San Diego v. San Diego

City Emps. 'Ret. Sys., 186 Cal. App. 4th 69, 79 (2010). The Charter, as presently written,


requires the Board to seek approval of investments by independent investment counsel. SDCERS

staff is recommending deletion of this language, and has not provided a rationale for this

proposed change.

The SDCERS proposal also seeks to repeal the following limitation on the Board's

authority: "Provided, however, that the Auditor and Comptroller shall refuse to allow any

warrant drawn for payment of a retirement allowance if, in the opinion of the Auditor and


Comptroller, such retirement allowance has been granted in contravention ofthis Article or any


ordinances passed under the authority granted herein." The responsibilities of the Auditor and


Comptroller are assumed by the City's Chief Financial Officer under the strong mayor form of

govermnent. San Diego Charter§ 39. This language has existed in the Charter since it was

originally approved by City voters on April 7, 1931. SDCERS staffhas not provided sufficient

justification for repeal of this language.

Rather, the language, as presently set forth in the Charter, provides a check on the

Board's authority, and must be read in a way that is consistent with the California Constitution.


In Westly, the Board of Administration for the California Public Employees' Retirement System

(CalPERS) attempted to circumvent the authority of the Office of State Controller to audit and

detennine the legality of claims regarding pay. 105 Cal. App. 4th at 1105. The comi analyzed

article XVI, section 17 of the California Constitution and concluded that the plenary authority of

the CalPERS Board "is limited to actuarial services and to the protection and delivery of the

assets, benefits, and services for which the Board has a fiduciary responsibility." !d . at 1110.

"That authority did not extend to matters within the purview of other branches of govemment

and did not encompass areas not expressly dedicated to the board." City of  San Diego, 186 Cal.
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App. 4th at 79. Plenary power under miicle XVI, section 17 of the Califomia Constitution "does

not mean umeviewable power." Id. (citing and quoting Board of  Ret. v. Santa Barbara Cnty.

Grand JUly, 58 Cal. App. 4th 1185, 1193 (1997)). As the court of appeal recently explained,

SDCERS has "exclusive authority to administer plan assets," but it does not have "plenary

authority to evade the law." Id. at 78.

This Office has previously advised that Proposition 162 did not change the

responsibilities of the Auditor and Comptroller, now assumed by the ChiefFinancial Officer, to

verify the accuracy of claims made on the City's Retirement Fund. 1998 City Att'y MOL 348

(98-21; Aug. 28, 1998). Further, this Office has also advised that SDCERS may operate its own

ledger system, but only within certain parameters, and only if the City retains its ability to audit

the system and control payments as required by Charter section 144. 2009 City Att'y MOL 30

(2009-3; Apr. 24, 2009). SDCERS is recommending deletion of the language that authorizes this

ability to audit the system. This is a substantive change, and requires policy considerations of its

consequences before it is placed on the ballot.


II. PROPOSAL TO AMEND CHARTER SECTION 144 TO CLARIFY WHETHER


PORT AND AIRPORT AUTHORITY MEMBERS CAN SERVE IN BOARD

SEATS.

SDCERS staffhas proposed the following additional amendment to Chmier section 144:

Prior to April1, 2005, in anticipation of the effective date, and

thereafter, members shall be selected to serve as follows:

(b) One (1) police safety member of the Retirement System

elected for the active police safety members to serve a four ( 4) year

tenn, except that the inaugural member elected in 2005 to fill the

seat in this capacity shall serve a two (2) year tenn. For purposes


of this section, police safety members eligible to serve and vote

shall include any police safety members employed by a

Contracting Public Agency as defined in Section 149 of this

Aliicle.

(c) One (1) fire safety member of the Retirement System

elected by the active fire safety members to serve a four (4) year

tenn. For purposes of this section, fire safety member eligible to


serve and vote shall include any fire safety members employed by

a Contracting Public Agency as defined in Section 149 of this

Article.

(d) Two (2) general members of the Retirement System elected

by active general members of the Retirement System to serve a

four (4) year term. For purposes of this section, general members

eligible to serve and vote shall include any general members

employed by a Contracting Public Agency as defined in Section

149 of this Article.
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(e) One (1) retired member of the Retirement System elected

by the retired members of the Retirement System to serve a four

(4) year term, except that the inaugural member elected in 2005 to

fill the seat in this capacity shall serve a two (2) year term. For

purposes of this section, retired members eligible to serve and vote

shall include any retired members of a Contracting Public Agency

as defined in Section 149 of this Article.

The Committee has asked this Office whether this proposed language is necessary to


ensure that Port and Airport Authority members are eligible to serve on the Board. SDCERS

staffhas stated that this language is necessary to ensure that members, as defined in section 144,

includes employees of the Port and Airport Authority.


This Office has been informed by SDCERS staffthat employees from the Port and the

Airport Authority have not previously served on the Board. This Office has previously advised

that "members" as used in Charter section 144 means members ofthe retirement system from


this City. 1994 City Att'y MOL 347 (94-41; Apr. 27, 1994). This City's retirement plan is separate

and distinct from the retirement plans for the Port and the Airport Authority. To make it clear

that Port and Airport Authority members may serve on the Board, the SDCERS staff

recommendation would be required. However, because members from the Port and Airport


Authority have not previously served on the Board, this is a substantive, policy change, and the

Council should consider the policy issues before this proposal is placed on a ballot.


This Office is available to provide any further guidance on these issues, as requested by

the Committee.

JFD:ccm

RC-2015-10

Doc. No. 1178648

Attachments

JAN I. GOLDSMITH, CITY ATTORNEY

By Is/ Joan F Dawson

Joan F. Dawson

Deputy City Attorney
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Mark A. Hovey

C!Jiet txecutive Officer .

July 13, 2015

Mr. Steven Hadley

§D

Charter Review Committee Consultant

for Council President Shen:i Lightner

City Administration Building


202 CStreet


San Diego, CA 92101

Dear Mr. Hadley:

On January 30, 2015, I provided the enclosed letter to Scott Chadwick providing SDCERS'


suggestions for revisions to 'City Charter Article IX. The Charter Revre\v Committee graciously

allowed the SDCERS Board of Administration (''SDCERS Board") additional time to review and

provide additionfl'l suggestions. The SDCERS Board has now completed its review.

SDCERS has received requests from both the San Diego Unified Port District ("UP.b") and the

Sm1 Die<go County Regional Airport Authority ("Airport") to provide Charter language allowing

UPD and Ait'port employees the opportunity to run for the elected seats on the SDCERS Board.

The SDCERS Board concurs with this request.

Enclosed are SDCERS' proposed updates and modifications to Article IX of the City Charter. In

addition to the suggestions made in my January 30, 2015 letter, the SDCERS Board has

requested the following revisions:

· Amend Charter Section 141 to provide that nothing contained .ih Section 141 or Section.


143 of the Charter will preclude the City ofS an Diego from agreeing to pay to SDCERS

any portion of an overpayment or underpayment, and associated interested assessed by

the Board, \Vhere the overpayment or underpayment was proximately caused by the fault


or negligence of a City employee acting in the course and scope of his or her

employment. The Council would be empowered to enact any and all ordinances

necessary to put this t')rovision into effect. Any ordinances enacted pursuant to this

amendment would not be subject to a Charter Section 143.1 vote of the membership or

the electorate.

· Amend Chmter' Section 144 to ~nclude   in the eligibility requirements for appointment to

the Board 15 years of legal experience related to the practice of law in any of the fields

listed (ie., pension administration, pension actuariaLpractice, investment management,

real estate, banking or accounting).

401 West A Street, Suite 400 @ San Diego, CA 9210'1 *'TEL: 619.525.3600 ,. FAX: fH9.595.05.13 .. www.sdcers.org
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Mr. Steven Hadley

July 13, 2015

o Amend Charter Section 144 to allow general, safety and retired members of Contracting

Public Agencies to run for election and vote in elections for the elected positions on the

SDCERS Board o f Administration.

SDCERS is suggesting that the Charter be amended to allow the City to enact an ordinance, at its

,discretion, allowing the City to pay SDCERS for any portion ·of an overpayment of benefits to or

underpayment of contributions from members and associated interest where the overpayment or

underpayment was caused by the fault or negligence of a City employee. SDCERS' employees

are City employees.


SDCERS works directly with its members to resolve any active member underpayments to the

pension system, or retired member beneftt overpayments {both collectively referred to as

"overpayments"). Due to IRS requirements, SDCERS also collects interest from the members

on the overpayment, at a rate equa] to the SDCERS assumed rate of return (currently 7.25%),

The SDCERS Board of Administration would lik.e for the City to consider playing a role in

resolving such underpayments/overpayments.


To provide perspective on this issue, SDCERS works diligently to make zero mistakes, and

vvhile we successfully and accurately process hundreds o f thousands of transactions each year,

our staff members are not perfect. When the mistakes have been made, the error is usually the

results of a step or process not done correctly by an SDCERS staff menibet} rather than due to an

error made·by the member, or the City,


IRS rules require that in the.'event of an overpayment, SDCERS resolve_ the overpayment by

collecting the .full priticipal ainount; with interest atthe plan's earningn·ate, to make the system

"whole." · Consistent tax· advice from SDCERS . outside· counsel advises that we have been

following the IRS corrections process accurately since SDCERS received its IRS Determination·

Letter of plan compliance back in 2008.

Members frequently comment to SDCERS that if the mistake was not due to theit (i.e., the

meniber

1

s) error, why are they doubly "penalized;' by assessing interest on the amount. Indeed,

· SDCERS implemented a policy in 2008 to comply with IRS overpayment requirements and

decided to charge the member a lo\ver interest rate . . .  2% . . .  and have the balance of the

interest due be covered by the City. Following correspondence between SDCERS and the City

Attorney's oflice, who clearly conveyed that the City and taxpayers_ could not be held

responsible for resolving overpayments to the member, SDCERS revised its policy in 2009 to

recover the entire interest amount from the niember and bas consistently done so since then.


It has b~en   suggested SDCERS procure insurance to cover such errors, rather' than have the

member repay the error in full. However, insurers have stated deductibles would be involved that

exceed the cost of the overpayment, and even iftlw overpayments were to exceed the deductibl~,

the insurance conipany ret~ins   subrogation rates to pursue a counter claim against the City. In

short, insurance might transfer a portion of the burden off the member, but that burden would be

placed back on the City, regardless.

It has also-been suggested SDCERS simply fix the overpayment issue prospectively, and

historical overpayment amounts be leJi in the City's Unfunded Actuarial Liability (lJAL).

I
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Mr. Steven Hadley

July 13) 2015


Unfortunately, the IRS explicitly does not allow the plan sponsor to cover overpayments via an

amortized UAL phased into the City's ammal pension payments. Instead, the City, per IRS


rules, must immediately cover any portion of the overpayment not made by the member.

As noted above. the SDCERS Board believes the IRS effectively ties its hands and that full

recoupment of the overpayment, with interest, is required from the member. However, the Board

also believes that given the underlying cause of the enor has traditionally been made by

SDCERS, an agent of the City in this case, that it may be prudent for the City to acknowledge


the impossibly high standard of perfection placed on its employees and agree to shoulder a

portion of the overpayment.


It's difficult to assess the amount of money involved in prospective overpayment corrections to

be done by SDCERS (i.e .· it is not possible to predict future overpayment errors). However,

SDCERS does report annually on the number and amount of overpayments collected from

members. ln FY 2013, that amount \vas $701,171, which included $611,501 associated with the

PSC Litigation lawsuit the City won against SDCERS. In FY 2014, SDCERS collected

$150,788 in member overpayments. There are approximately 300 potential member

oveq)ayment issues that SDCERS is researching now, and we expect to resolve those by

December 31, 20 15; this relatively large number of open matters was primarily driven by the

complete data conversion audit when SDCERS covered to its new pension system in May 2014.

Going forward, \:Ve expect overpayments to be limited in number and not material.

As previously advised, SDCERS believes the majority of the remaining proposed Charter

modifications are required to achieve consistency with the Board's fiduciary duties as well as

eonsistency between provisions inother Articles of the Charter. SDCERS is also proposing that

the City amend the Charter to allow Police Recruits to join SDCERS upon entering the Police

Academy. Not only does SDCERS believe that this was the actual intent of the proposers of

Proposition B. but that it will also assist the City in its retention of new police oft1cers.

The SDCERS Board of Administration respectively requests the City review applicable City

Chmier language to allow for flexibility in resolving member overpayments with the City.

SDCERS would be happy to appear before the Charter Review Committee if req·uested. Thank

you ibr your consideration.

;c:rAfivw


Mark A. Hovey 1

ChiefExecutive Office

MAHler

Enclosure: SDCERS' Proposed Revisions to the City Chmier

40i West A Street, Suite 400 o San Dleqo, CA 92101 · TEL: 6i 9.525.3600 o FAx: 6'19.595.0513 e www.sdcers.org
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Mr. Steven 1-fadley


July 13,2015

cc; SDCERS Board of Administration


Elaine Ryagan, SDCERS Deputy CEO -Compliance & Legal Operations


Hon. Council President Sherri S. Lightner


Hon. Mayor Kevin Faulconer


Scott Chadv,ick, Chief Operating Oft1cer


Bon. Jan Goldsmith, City Attorney


Paul Cooper, Asst. City Attorney


Sharon Spivak, Deputy City Attorney


Roxatme Sto1;y Parks, Deputy City Attomey
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2015 CITY CHARTER REVIEW


SDCERS' PROPOSED REVISIONS TO THE CITY CHARTER

CITY CHARTER ARTICLE IX

Section 140: Establishment of Separate Retirement Pension Systems; Definitions

As of the election at which this Section becomes operative, the electorate of the City of San

Diego has found and declared that the fiscal best interests o f the City are served by refmming

the retirement system authorized by this Charter to be established for City employees.

''Defined Benefit Pension Plan'' or "Defined Benefit Pension System" is a system or plan to

provide a specified allowance to a city retiree or a retiree's spouse after retirement that is

based on a set formula based on factors such as age, years of service, and elements of

compensation as established in this Article.

The Defined Benefit Pension Plan in place pl"ior to said_ election, established by the City

Council pursuant to .Sections l4 l thmugh 149 of this Ch~uter, may remain in place until, for

any reason, there remain no participants in the Defined Benefit Plan. The City Council may

by ordinance utilize any lawful means for terminating the Defined Benefit Plan. Any closure

of the Defined Benefit Plan shall be designed and implemented to protect the empioyees'

vested I'ights in the Defined Benefit Plan, generate cost savings for taxpayers, and ensure

compliance with applicable· Jaws and regulations, including tax regulations.

At such time as there remain no participants in the Defined Benefit Pension Plan, the City

shall take such actions as are necessary and appropriate to promptly wind down and terminate

the Defined Benefit Pension Plan.

Notwithstanding the foregoing, and except as expressly provided in this Article IX, all

Officers and employees, with the exception of sworn police oftlcers and police recruits

patticipating in the Citv's Po!i~& AcademY, who are initially hired or assume office on or

after the effective date of this Section shall pa1ticipate only in such Defined Contdbution


Plans as authorized by Sections 150 and 151 ofthis Charte1-.


The provisions of Sections 141 through 149 shaH apply only to the Defined Benefit Plan, and

those City employees eligible to participate in the_ Det1ned Benefit Plan. The provisions of

Sections 150 and 1 51 shall apply only to the Defined Contribution Plan, and those City

employees eligible to participate in the Defined Contribution Plan, except as expressly stated.


Notwithstanding the foregoing, and except as provided in this Article IX, the City Council is

hereby authorized and empowered by ordinance to enroll sworn police officers hired after the

effective date of this section in either the Defined Benefit Plan or the Defined Contribution

Plan. This section shall be implemented in a manner consistent with the requirements of

applicable labor relations laws.

(Add ition v oted 06-05-2012; effective 07-20-20 !2.)

+-Section 141: City Employees' Retirement System

1



The Council of the City is hereby authorized and empowered by ordinance to establish a

retirement system and to provi<Je, for death benefits for compensated public officers and

employees, other than those policetnen and firenien who wei·e members of a pension system


on June. 30, 1946. No employee shall be retired before reaching the age of sixty-two years

and before completing ten years of service tor which payment has been made, except such

employees l}1ay be given the ~ption   to retire at the~ age of fifty-five years after twenty years of

service for which payment has been made with a proportionately redubed allowance.


Policemen, firemen and fhll time lifeguards, however, who have had ten years of service for

which payment has been made may be retired at the age of fifty-five years, except such-

policemen, firemen and full time lifeguards may be given the option to retire at the age of

fifty years after twenty years of service for which payment has been made with a

propdltionately reduced allovvahce.


The Council may1a.lso in said ordinance provide:


(a) For the retirement with benefits of an employee who has become physically or mentally


disabled by reason of bodily ii1j'uf"ies i'eceived in or by reason of sickness caused by the

discharge of tluty or as a-result thereof-to s1rch an extent as to rendet ! lecessaty retkement

from active service.

(b) Death benefits for dependents of employees who a1:e killed in the line of duty or who die

as a result of injuries suffered in the performance of duty. .

(c) Retirement >vith benefits of an employee who, after ten years of service for which

payment has been made, has become disabled tb the extent t>f hot being capab'le of

.performing asSig]ied duties, o r who is sepahited tl·om Clty service without fault or

' 

delinquency. ·

(d) For~health   Insu rance benefi ts for reti red ertfployees.


Notw iths tand ing  anythiflg to  the tontratv iri this section, the :Charter or the Municipal Code(


reciQrocal service granted under the. Unlful:m Reciprocal Provis ions pursuant to the

RedP.rodty totitract between SDCERS and CalPERS shall be inc luded as service fo r pu rposes


of e~tablishing· e l ig ibi l i ty fqr retirementben~fits,

] (Editor's. note: Supplemeht No. 655l

(A mendment vot e dD3-13-1945;  e.fiectlve 04-09-1945.)

(Amendment vot e d 04-19-1949; e.ftectfve 05-20-1949.t

{Amendment voted 03-13-1951; e tfe ct ive 03-2'6-1951.)


{A mendment voted 06-08-1954i eftectlve01-10-1955.)


(A mendment voted 1.1-06-1990; e{f_ettfve 02~19-1991.1

(A me ndme nt voted 11~0fi:1994

1  

' efiettive 01-30·.1995.l

(A me ndtne nt voted 11-05-1996: ef[ecti. ve Q2..".W-1997.l


·' )

Section 141.1; Reform of~Police  Officer Defined Bene1it Pension Plan

Notvvithstanding any other provisi.on of this Charter, or any ordinance or other action taken

pursuant hereto, the max:imum amount of retirement benefit payable to a sworn potice officer


or police recruit partkipating in the Citv's Poli.s:-e Acaden1~;:; who is hired after the 'effective


date of this section and who is a patticipant: under the Defined Benefit Pension Plan, shall be

an amount equivalent to 80% at age 55 of the average of the pa1ticipant's highest consecutive


36 months ofBase Compensation as defined by Section 70.1. The maximum set by this

provision shall decrease by 3% '(three percentage poit1ts) for each year that such participant


retires before age 55.



(A ddi t ion vote d 06-05-2012; e ffe ct ive  07-20-2012.)


Section 141.2: Full and Fair Employee Contributions fot· The Defined Benefit Pension Plan

For officers and employees who have the legal right to remain in the established Defined


Benefit Pension Plan, the City shall contribute annually an amount substantially equal to that

required of the employee for a normal retirement allowance, as certified by the Actuary


established in Charter Section 142, but shall not contribute in excess of that amount, except

in the case of financial liabilities accruing under any new retirement plan or revised

retirement pian because of past service of the employee. The Cit)' shall not pay, cap the

employee contribution rate, or otherwise compensate 1br any portion of a contribution to the

Retl~·ement System by a City Officer or employee.


To the fullest extent permissible by law, in calculating annual contributions for the City and

City employees, the- Retirement Board shall divide.equally between those two parties all

costs those costs explicitly and exclusively reserved to the City ln this Section and Section


143. Contributions shall also be governed by Section 143 of this Artide. In the event of a

conflict between this Section and Section 143, this Section shall prevail. This section is not

intended to interfere with vested defined rights of any retiree receiving benefits from the

Defined Benefit Retirement System or of any employee enrolled in the Defined Benefit


Retirement System as of the effective date of this section.

Nothing contained in this Section shall preclude the City from entering into a settlement of

City ~f San Diego v. San Diego City Employees' Retirement System Case No. #37-2010-

00091207-CU-WM~CT'L  _ _to define responsibilities ofthe City and employees for unfunded


liabilities ofthe Retirement System even if the settlement includes terms that might otherwise


conflict with the above restrictions, as long as the settlement is approved by the c omi as a

good faith settlement and approved by a two-thirds vote of the City Council.


Nothing contained in this Section or in Section 143 shaH preclude the City ti·om ab:ree!n.i;UQ


pay to the Retirement Svstem any J1nrt1on of an overoavment of benefits or under12ayn1<:nt of

contributions, .ID1d any interest associated with an overpayn1ent or tmdeq2f!Xment as assessed


by the Board of Ad.ministration. ;;vhere the overpayment or underpayment was ,proximatelY


caused bY. the fault or negligence of a. City emp! ovee actingjn the course and scope of.his or

her employme,nt. The Council of the City is her(1.l;}y authorized and _f.vllv empoweredJQ. . .l2nact


!H!X. and all ordjn<!J.li.<§ necessary to carry.jnto etiect the provisions of this section and anv


and all ordinances so enac.t§d shall ha~  egual force and effect ..}vith this Article and shall be

gonstrued to be a part hereof as fu! ly_as ifdravvn.herein. Any ordinance enacted J2Ursuant tQ.


this section shall not be considered an ordinance afte.cting_ or enhanciru-z th& benefits of am;


a.<:tive or, . .r9tired Member o(.the System and shall not be su_bjg_et to the voting requirements


~et forth in Section 143. l .

(A ddi t ion voted 06-05-2012; e ffe c t ive  07-20-2012.)

Sectioa1 142.1: Em.Qk1Yl1Wtlt of A~iontevs{N~j

The Board o [ Adq1inistration l.lt:reinaH:er provided, may appoint attornevs to adyise and

reoresenuhe Board. as ma,y be tit:cessarv, Attcrrrl~YS hired or r~J_g.ine£.!Jn~.Jh~ Board shall have

duties .an~Lresponsibilities onlv to the R~tirern~!li.S.vstem   ang_it~_Board of Administration ctllQ


sha! i nothave a dutv of lOY-!lltY.. or care tQ.JhftCitv of San ...Qjs:g& . Exeept to the e)(tc;;Jtt that the
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Board retains outside counsel as consultants, such appointmei1ts shall he made under the

provisions ofArticle Vlll of this Charter.,_


Section 143: Contl'ibutions [No Change.]

Section 143.1: Approval of Ret.it·ement System Benefit [No Change]

Section 144: Bo~rd  uf Administration

Effective April l, 2005, the system shall be managed by a newly constituted Board of

Administration which shall consist o f 13 members. St<ven members shall constitute a quorum


of the Board and the concurring vote of seven members shall be required for the Board to

take any action. Prior to Api'il 1, 2005, in anticipation of the effective date, and thereafter,

members shall be selected to serve as follows:

(a) Seven (7) members shall be appointed by the Mayor and confirmed by the Council. No

person who is a City employee, .part! ,cipant in the Retirement System, or City union

representative may be eligible for appointment in this category. Such appointees shall J1ave


the professional gualifications of a coliege degree in finance, econornics, lavv, business. or

other relevant field of study or a relevant professional certification. In agdition, such

appointees shall have a minimui11 of fifteen ( i  5) yeat;s: comblned experience in pension


administration, pension actuarial practice, investment management, real estate, banking,-fH'


accounting or the practice o f law related to any of the pl'ecedlng fields. l\tiembers of the

Boat:d serving in this· category ·shall serve staggered tenns of four ( 4) yeai·s. each~ [nimgural


appolritii1ents_~1I~curring cafter the effective date .of this sectl.oi1 shall have t{)ur {4J meriiben;


:serving two Q,:L$1!L terms and thte't~ C3) ·,meinbers serv.ffig three r:n year teQns. th e Board


shaH deterJtilrte" whTch tipeti se&ts .shall serVe foui· (4) a1'ld three .(3) yea.i:s terms to achieve

staggered terms of four (4) years foi' :a!l subsequent an[lointhiei:lts. {-lfi&ttgm:al appolntn1ertts


sh~~t"i~"f'B'*')  fl:I~·!Vfembers   'in this categoi'y shall

be limited to a maximum ofeight (8) consecutive. years in office and an interval offour (4)

years must pass befol'e such persons can be reappointed. Such appoii1tees shall not have any

other pprsom\.:1 interests which would create a conflict of interest with the duties of a Board

mern.ber and trustee.

(b)·One (l) pollee safety member of the Retirement System elected by the active police

safety members to serve a four (4) year term, except that the inaugural member elected in

2005 to fill the seat [n this. category shall serve a two (2) year t~rrn. For purposes of this

section, police safety metnbers eligible to serve and vote shall include any police safety

members emploved hv a Contractingj'ublic.Agencv as de tined in Section 149 oftb is Articlec


(c) One (1) fire safety member of the Retirement System elected by the active Ere safety

members to serve a four {4) year term. For .r.mxposes of this section_, f1re safetv .Ll11:.lllh9.I


eligible to .5~rve an4 vote shall incjude anv fire safetY mero.J)ers employed bv a Con_\:.Eg.£1ill.g;


Publi c Agencv as defined in ..S..£ction 149 oftbis Article.

(d) Two (2) general members of the Retirement System elected by active general members of

the Retirement System to serve a four (4) year term. For purposes o [  this section. general

members eliuible_.tQ serve and vote shall ivclude aiw general members emp!ov_ed bv a

Contractii1g_.P.JJl! lic A.gencv as defined i.n Sec):IOJl.l49 ofthis Article.
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(e) One ( l) retired .member of the Retirement System elected by the retired members of the

Retirement System to serve a four (4) year term, except that the inaugural member elected in

2005 to fill the seat i.n this category shall serve a two (2) year term. For purposes of this

section, retired members eli£ dble to serve and vote shall include anv retired members of a

Ccmtraeti.Dg Public Asrency as defined in Section 149 of this Article..,.


(f) One (1) City management en1ployee in the administrative service appointed by the Gi~

1\4ffi:~Mi!.:J1lL_to serve at the pleasure of the Gfty-Mfl:fifl:gerMavor selected fi·om the

following: Gtty-wMtB:r&b«."fS::hief Operating Officer, City Treasurer, Deputy or Assistant G~

MtH'it±get'Chief Operating OtTicer, or person in a similar position who reports to the G:ity


Mim:agefMayor


The Board of Administration may establish such rules and regulations as it may deem proper;


shall elect one of its members president and appoint a secretary and may appoint such other

employees as may be necessary. Such appointments, except the actuary, shall be made under

the provisions of Article VIII of this Charter.


The Board of Administration shall be the sole authority and judge under such general


ordinances as may be adopted by the Councll as to the conditions under which persons may

be admitted to benefits of any sort under the. retiren1ent system; shall have all flO\vers ang

duties provided in the Declaration of Group Trust tor the SDCERS Gr.Q.:gp_.Trust effbclive


July J, 2007 and any amendments tbet:?to or successor trusts hereinafter ado1:1ted by

Resolution of the City Council: fHtd-shall have exclusive control of the administration and

investment of suc:h fimd or funds as may be established; ftfl4-shall be permitted to invest i i1

any bonds or securities whiCh are authorized by General Law fot savings banks; and, further,


shall be permitted to invest in such additional classes or types of investments as deemed

Qrudent bv the Board consistent with its fiduciary duties. ffl:'e-~~l'~tBm'rfrf-4t:

{c.~f:.'i~~1'W&\-'W~e-ve·~tt-4H~~-l~:eflte-"w·it:fl:i:tt-!i!'t.e


~~-B1~ftt~ffi¥~H::l·-~et!B~ffi'-~~~  indopcndet'ltt-+B'¥€1-sffi'leffi:


~~<BtEi;-13:~ed,  furtho~7efl:rfr-l'i'lffy-ptaee-;,"W.4i-f'Bfl4l.-ii~frfli!s-tlf...#t~~

Gt:trmffis-iBH-ffi.~ve~Jta'li:!fih-f!!'B¥>i:J.efl;-i:t~~.frat the Auditor-~B.'l:f)tn."ttt~t-a-1+

riw...ffis&tew·frl:kwi'-!l:flj'"~!'B:'Wf!:-f:opi1ttj'TI*.-'flf:.-E>f·a-~t:H~a-HowftfH'J&4f,-in:-#te-<7p·iftieft-<'lf

ttte-A~~'Rf31:~~HeBFeffiOnt  a!lowan~-gr£mtt.."EHH-i>Bf:ltl'tWet1'Wlt-et'

fh.ls Artiole or afl)~~&-Jili~~E!~·1'·tHe-&tttflet4~'Tll:l:'lteE14ierehT.:

(Amendment voted  03-13-1951; effective 03-26-195!,)

(Amendment voted 11-08-1960; e,ffectfve 01-09-1961,)


(Amendment voted 11-04-1969; effective 01-29-1970.)


(Amendment voled 06-04-1974: (4fective 08-13-1974,)

(Amendment voted 11-2-2004; effective 04-0 I -2005)


(f!; ffi: xtive 07-08-2008, the authority, power, and responsibilitie:s COI?{erred upon the Auditor

and Comptroller by this Charter were tran.\lerred to the ChiefFinancial Qf)icer. See section

39.)


Prior Language


Section 145: Retirement Fund

All moneys contributed by employees ofthe City or appropriated by the Council or received


fi·om any other source under the terms of this Article, shall be placed in a special fund ~ 

G~~B-ri::.\."!ttj'-to be known as the City Employees' Retirement Fund, ;vhich said fund is

hereby created. Such fhnd shall be a Trust Fund to be held and used only for the purpose of

carrying out the provisions of this Article. No payments shall be made therefrom except upon
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the order of the Board of Administration. This fund may be placed by the Board under the

Funds Commission for investment; but shall not be merged with other funds of the City.

Sections 146 through 151 [NoChange}
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DECLARATION OF TRUST


SDCERSGROUPTRUST


Preamble


Establishment of SDCERS


WHEREAS, in accordance with Califomia Constitution Article XVI, Section 17, City

Climt.er Article IX, Sections 1 4 1 - 149 and San Diego Municipal Code§§ 24.0100-24.1809,


the City of San Diego (the ncity") has established and maintains a govemmenta1 defined benefit

pension plan for its employees~ known as the San Diego City Employees' Retirement System


("SDCERS

11

) ; 

WHEREAS~  SDCERS is administered by the Board of Administration (the ''Board");


Applicable Law


WHEREAS, City Charter Article IX, Section 149 was. amended M:arch 5, 2002, to allow

public agencies to participate in SDCERS by contract with the Board and now reads as follows:


Subject to approval by the City Council, a public agency may participate in the

City Employees Retirement Trust Fund. After a finding by the City Council that

the public agency is eligible for participation in the Trust Fund and approval by

the City Council Of a contract between the Board of Administtaii.on and the

public agency, as provided by ordinance, the Board may administer the benefits

adopted by the public agency for its employees. The public agency shall

establish its own benefits and vesting schedule. All monies contributed by the

public agency and its employees or approp1iated by the public agency or received

from any other source under the terms of this Article shall be placed in the Trust

Fund to be held and used only for the purpose of paying benefits and necessary

expenses of administration related to the public agency's participation. The

public agency and its employees shall be responsible for all costs associated with

participation in the Fund and the administration o f the public agency's benefits.

The Board may establish such rules and regulations as it may deem proper,


within the terms of applicable Charter sections and ordinances~ for the

administration of the public agency's contract and benefits ..

(Addition voted  03~05~2002;   effective 04~24-2002.);

WHEREAS, pursuant to City Charter A1tide IX, Section 149, San Diego Municipal


Code§ 24.1 SO 1 provides as follows:


§24.1801 Administration by the Retirement Board


The Board may administer a Public Agency's retirement plan under the tenns of

an agreement between the Public Agency m1;d the Board pursuant to this

Division. The Board will invest in the Retirement Fund the assets of any Public

Agency retirement plan administered under this Division. A Public Agency


employee who participates in a Public Agency's Board-administered retirement

1



plan is a '~Public Agency Participant," whose rights and responsibilities are

governed by this Division and by the tenns of the Public Agency's agreement

with the Board and retirement plan. Pubiic Agency Participants are not

employees of the City of Sau Diego and are not Members of the System as

defined in this Article. They are not entitled to vote on ordinances affecting the

benefits of City employees under Charter se-ction 143.1. Changes in benefits for

Public Agency Participants must be approved according to the rules and

procedures governing their respective Public Agency employers~ hut do not

require approval by the City Council.

("Administration by the Retirement Board" added 1-7~2003   by 0-19140 N.S.);

WHEREAS, pursuant to City Charter Article IX, Section 149, San Diego Municipal

Code§ 24.0912·provides as follows:


§24.0912 Board's Authority to Contu·act with Public Agencies


The Board may contract with any Public Agency to administer the PubHc


Agency's retirement plan, pursuant to Division 18 of this Axticle, after the City

Council makes a finding that the Public Agency is eligible to pruticipate in the

Retirement Fund and approves the agreement between the Public Agency and the

Boru·d. The Board may adopt the rules that it deems necessary or proper to

administer these plans.


("Board 's Authority to Contract with Public Agencies" added 1-7~2003 by 0-

19140N.S.);

WHEREAS, pursuant to City Charter Article IX, Section 149, San Diego Municipal


Code§ 24.1806 provides as follows: ·

§24.1806 Accounting fol· Public Agency Contributions

The Board will account separately for all contributions it receives from a

contracting Public Agency, and no assets of any Public Agency's retirement plan

may be used to pay the benefits or costs of administering any other retirement

plan administered by the Board. Each Public Agency! s retirement plan assets

will be commingled with the Retirement Fund!s assets solely for investment

purposes. The agreement between the Board and the Public Agency will provide

for an equitable distribution of earnings among the System and all retirement

plans administered by the Board, as detennined by the Board in its sole

discretion.

("Accounting for Public Agency Contributions" added 1-7~2003 by 0-19140

N.S.);

History of Port Participation

WHEREAS, in 1963, the State of California established the Unified Port District of San

Diego (the "Port

11


) as a public corporation and the employees of the Port became members of

SDCERS through an agreement between the City and the Port;
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WHEREAS, on December 10, 2002) the San Diego City Council (the 

11

Councit")


adopted a resolution finding that the Port was eligible to participate in SDCERS pursuant to City

Chmter Article IX, Section 149 and approving the Agreement to Administer Retirement Plan


between the Pmi and the Board effective December 20, 2002 (the noriginal Port Agreement'');


WHEREAS, the Original Port Agreement was superseded by the First Amended


Agreement to Administer Retirement Plan between the Port and the .Board executed March 30,

2004~

WHEREAS, the First Amended Agreement to Administer Retirement Plan between the

Port and the Board was superseded by the Second Amended Agreement to Administer


Reti~ement Plan between the Port and the Board executed August 31, 2005 (the 

11

Final Port

Agreement");


History of Airport Authoritv ParticiQation


WHEREAS, on January 1, 2003, the State of Califomia established the San Diego

County Regional Ahport Authority (the "Airport Authorityn) as a separate local govenimental


entity of regional govemment; created from a group of employees fonnerly employed by the Port


and from newly hired employees;


WHEREAS,· on December 10, 2002, the Council adopted a resolution finding that the

Airp01i Authority was eligible to participate in SDCERS. and approving the Agreement to

Administer Retirement Plan between the Airport Authority and the Board effective December


20, 2002 (the HQriginal Airport Authority Agreement");

WHEREAS, on March 29, 2004, the Council adopted ~   resolution approving the First

Amended Agreement to Administer Retirement Plan between -the Airport Authority and the

Board (the "Final Airport Authority Agreement

11


) ,  which superseded the Original Airport


Authority Agreement;


Establishment of Group Trust


WHEREAS~  the language of the City Charter> the San Diego Municipal Code~   the Final


Port Agreement, the Final Airport Authority Agreement and the related retirement plans was

intended to result in the retirement plans of the City~ Port and Airport Authority being treated as

separate retirement plans with separate trusts, with the assets of those plans commingled only for

investment purposes;


WHEREAS~  in order to now accomplish the intent of the parties involved, the Board


approved the establishment of a g1·oup trust for the common investment of the a.<::sets of SDCERS


fu"ld the retirement plans of the Po1't and the Airpmt Authority at its meeting on August 26, 2006;


WHEREAS, to participate in the Group Trust, the Board of Commissioners of the P01t


must approve the participation of the Amended and Restated Unified Port District Retirement


Plan and Trust in the Group Trust;
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WHEREAS, to participate in the Group Trust, the Airport Authority Board must approve


the participation of the Amended and Restated San Diego County Regional Airpmt Authority

Retirement Plan and Trust in the Group Trust;

WHEREAS, the Board approved this Declaration o f Trust at its meeting on March 16,

2007;

WHEREAS, simultaneously with the fonnal establishment of the Group Trust,

SDCERS, the City, the Port and the Airport Authority are taking the steps necessary to

accomplish the establislnnent of a separate retirement plan and trust for each of the City~ the Po1t

and the Ah:_port Authority~ which steps include actuarial studies to separate the assets and

liabilities of each retirement plan and trust; ·

WHEREAS, the Board (or the "Trustee

11 

when acting as trustee under this Declaration of

Trust), established the Group Trust known as the SDCERS Group Trust pursuant to this

Declaration of Trust, effective as ofJuly 1, 2007;

WHEREAS, the initial allocation of assets pursuant to Section 5.3 of the Group Trust

will be implemented ·as of July 1, 2007;

WHEREAS, the Group Trust is intended to qualify as a group trust under Sections

401(a) (including Section 401(a)(24)) and SOl(a) of the Internal Revenue Code of 1986, as

amended (the "Code

11


) ,  and all provisions of this Declaration of Trust must be so construed; and

WHEREAS, SDCERS filed a detennination letter request on July 12, 2005, and will

revise that request upon the adoption of the Group Trust and completion of all other steps

necessary to effectuate the intent of the parties for federal tax purposes.

NOW, THEREFORE , the Trustee declares that it will hold and administer in trust all

money and property acceptable to it and received or purchased by it as Trustee under this

Declaration o f Trust, together with the income and proceeds thereof, upon the following terms,

conditions and trusts:


ARTICLE I.

DEFINITIONS

Wherever used in this Declaration. of Trust~ unless the context clearly indicates otherwise,

the following words have the following meanings:


Section 1.1. "Airport Authority" means the San Diego County Regional Airport

Authority.

Section 1.2. nBoard" means the Board o f Administration of the San Diego City

Employees Retirement System ("SDCERS")~ which is responsible for the administration of the

retirement plans of the City, the Port and the Airport Authority.


Section 1.3. "Board Rule" means a rule duly promulgated by the Board.
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Section 1.4. t1 Ciry" means the City of San Diego.


Section 1.5. "Code

11 

means the Internal Revenue Code of 1986, as amended.

S~eti.on   1.6, · "G1·oup Trust" means the SDCERS Group Tmst established by this

Declaration of Trust.

Section 1.7. v'Inter·ested Person(s)" means the Plan Sponsors and any other person

entitled to receive a regular periodic accounting of~ or inspect the records of, a Participating


Trust under federal, state or local law.

Section1.8. "Liquidating Accormt

11 

means an account established under Section 5.10

for the liquidation of assets.

Section 1.9. "Net Assets" means, as of each Valuation Date, the fair market value (as


detennined under Section 4.2) of all assets owned by the Group Trust, plus Unallocated Assets


Receivable, minus UnaLlocated Liabilities, minus accrued a4ministrative expenses of the Trustee


relative to the Group Trust.

Section 1.10. 

11

Pa1·ticipating Trust" means a Qualified Trust which, with the consent of

the Trustee, has (1) taken formal action to participate in the Group Trust, (2) transfened assets to

the Group Trust for investment, and (3) agreed to comply with Revenue Ruling 81-100 and


Revenue Ruling 2004-67. Pmticipa.ting Trusts vorill initially include only those Qualified Trusts

listed in Exhibit A hereto,

Section 1.11. "Participation and Administration Agreement" means the agreement

which must be executed by the Plan Sponsor upon commencement of participation of a

Pru:ticipating Trust in the Group Trust. If applicable, the Participation and Administration

Agreement will contain provisions regm·ding the adn:rinistration of the Participating Trust by

SDCERS.


Section 1.12. "Plan Sponsor

11 

means the governmental employer that sponsors a

Pmticipating Trust.

Section 1.13. "Pm't" means t11e San Diego Unifi.ed Port District.

Section 1.14. ttProportional Interest'' means the value of the undivided interest that

each Participating Trust has in the Net Assets of the Group Trust as detennined under Section

4.4.

Section 1.15. nQualified Trustt' means a qualified govemmental pension plan under

Code Sections 401(a) and 414(d), the assets of which may be invested in a group trust as

provided in Code Section 40l(a)(24), or an individual retirement account under Code Section


408( q), the assets of which may be invested in a group trust as provided in Revenue Ruling 81M

100 (as revised by Revenue Ruling 2004-67).
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Section Ll6 . 

11 

Trust Expenses

11 

means amounts paid by the Group Trust for

administration of the Group Trust, including~ but not Hn:dted to, investment management,

accounting, custodian, legal counsel and litigation expenses.


Section 1.17. "Trust Income" means, as of each Valuation D·ate, all amounts received

from dividends, interest, rents, royalties, net income or losses realized. on the sale of Group Trust

assets, and any other form of income thatthe Trustee determmes should properly be included.

Section 1.18. 

11 

Trustee" means the Board of Administration of the San Diego City

Employees' Retirement System when it is acting) or is to act, as Trustee under this Declaration of

Trust.

Section 1.19. 

11 

Unallocated Assets Re ce ivabfe t ' m.eans settlement proceeds due hut not

yet received from assets sold by the Group Trust.

Section 1.20. n Unallocated Liabilities" means settleme11t proceed.s the Group Ttust

owes but has not yet paid for assets the Group Trust has purchased.

Section 1.21. "Valuation Date" means each date established by the Trustee under

Section 4.2.

ARTICLE H.

ESTABLISHMENT OF THE GROUP TRUST

Section 2.1. Creation of the Group Trust.


a. The Board has established the Group Trust consisting of contributions made from


time to time by the Participating Trusts and all earnings on investments of those contdbutions, i n

trust.

b. The Board has prepared this Declaration of Tmst to govem the operation of the

Group Trust.


c. The Board agrees to serve as trustee of the Group Trust on the temts and

conditions set forth in this Declaration ofTrust.


d. The Group Trust is named the SDCERS Group Trust. The principal business

address ofthe.Group Trust is 401 B Street, Suite 400, MS 840, San Diego, CA 92101.

e. The Group Trust is intended to be a valid trust under California law.

Section 2.2. Pu.rnose of the Group Trust. The purpose of the Group Trust is to

hold and jointly invest the assets of the Participating Trusts, and make appropriate payments

pursuant to directions from the Participating Trusts.


Section 2.3. Tax Status. The Group Trust is intended to qualify as a group tmst

under Code Sections 401(a) and 50l(a), Revenue Ruling 81~100   and Revenue Ruling 2004w67,


and all provisions of this Declaration ofTmst must be so construed.
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Section. 2.4. Exclusive Benefit. Notwithstanding an.ything to the contrary contained


in this Declaration of Trust, or in any amendment hereto, no part of the Group Trust that

equitably belongs to a Participating Trust, other than that portion required for reasonable fees,


taxes and Trust Expenses (as detennined pursuant to Section 7.2 herein) applicable to the

Participating Tmst, may be used or diverted for any purpose other than the exclusive benefit of

the Participating Trust's pruiicipants or their beneficiaries \vho are entitled to benefits under the

Participating Trust.

ARTICLE III

1

INVESTMENT ADMINISTRATION


Section 3.1. Res:gonsibi! i! Y and Authori.tv of Trustee. The Trustee's determination


as to whether or not a:ny investment is within the class or classes of property in which the Group


Trust may be invested will be conclusive; provided~ however~   that all such decisions must be

made in accordance ·with the then current investment policy adopted by the Board. The Trustee


is solely and exclusively responsible for~ and has exclusive authority and discretion for~ the

management and control of the Group Trust. Subject to the provisions of the preceding sentence;

the Trustee may at its reasonable expense retain the services of such investment or other advisers


and consultants as it may deem desirable to assist it in carrying out its responsibilities as Trustee


under this Declaration of Trust.

Section 3.2. Powers and Duties of Tt·ustee. The Trustee has> with respect to any


properiy at any time held by it as part of the Group Trust, power in its discretion:


a. Authorized Investments. To invest and reinvest in any common and prefened


stocks; bonds; notes; rights; wan·ants; debentures; securities; stock options and option contracts


of any type; cont-racts for the immediate or future delivery of financial instruments; cettifl_cates of

deposit; demand or time deposits (including demand deposits with the Trustee of funds awaiting


investment or distribution); bills; certificates; acceptances; repurchase agreements; commercial


paper; vmiable rate or amount notes; interests in trusts and collective and common trust funds;


interests in or shares of mutual funds or other investrnent companies; a11d foreign unit trusts or

other foreign pooled vehicles; provided~   however, that the investment choices available to the

Tmstee are limited by applicable law and the then cm:rent investment policy- adopted by the

Board;


b. · Retention of Property. To retain any -property at any tim.e received by it;

c. Authority to Sell Propy}jy. To sell or exchange any propetiy at public or private


sale for cash or on credit; to grant options for the purchase or exchange of any property; or

otherwise to sell, exchange, convey, transfer or dispose of any property;


d. Partkipation in Reorganizations, Mergers, etc.. To participate in any plan of

reorganization, consolidation, merger, combination, liquidation or other similar plan relating to

any property and to consent to, or to oppose, any such plan or any action thereunder, or any


contract, lease, mortgage, purchase, sale or other action by _any person or corporation;


e. Participation in Protective Reorgru:1izations. To the extent permitted by applicable


federal and state law, to deposit any property with any protective, reorganization or similar
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committee; to delegate discretionary power thereto and to pay ·or agtee to pay part of the

reasonable expenses and compensation of any such committee and any assessments levied with

respect to any such property so deposited;


f. Exercising Conversion Rights. To exercise all conversion) subscription or other

rights, whether or not discretionary, and including 1ights to vote and grant proxies pertaining to

any prope1ty held by it;

g. Payment Extensions. To extend the time o f payment of any obligation to the

Group Trust;

h. Stand~by Agreements. To enter into stand-by agreements for future investment,

either with or v\Tithout a stand-by fee;


i. Cash Balances. To hold part or aU of any assets uninvested, without liability for

interest; provided,· however, that any such assets are held uninvested only so long as reasonably

necessary to accomplish reinvestment or to the extent reasonably necessary to satisfy required

payments fi·om the Group Trust;


j. Bon·owing. To borrow money from any source as may be necessary or advisable

to protect the Group Trust in the event of a temporary net cash overdraft or similar event;

provided, however, that any such botTowing may be undertaken only in accordance with

applicable regulations and exan1ination procedures;

k. Lending of Trust Securities. To lend any securities to brokers, dealers, banks,

institutional investors, and to secure the same in any manner and, during the term of any such

loan, to permit the securities so lent to be transferred in the name of, and voted by, the borrower


or others;


1. Custody o f Assets. To register or cause to be registered any investment held by it

pursuant to this Declaration of Trust in the name of a nominee, with the addition of words

indicating that such securities are held in a fiduciary capacity, or in the name of a nominee of any

custodian bank acting pursuant to pru·a&,)faph ( q) of this Section 3 .2, or of a depository or clearing

corporation, or other system for the central handling of securities, either domestic or foreign; to

hold any such investment in bearer fom1; and to maintain the indicia of ownership of assets

outside the United States of America in conformity with regulations of the United States

Department of Labor;

m. Collection of Monies Due. To collect and receive any and all money and other

property due to the Group Trust and to give full discharge theretor;

n. Litigation. To settle, compromise or submit to arbitration ruiy claims, debts or

damages due or owing to or fi:om the Group Trust; to commence or defend suit or legal

proceedings whenever, in its judgment, any interests of the Group Trust require it; and to

represent the Group Trust in all suits or legal proceedings in any court or before any other body

or tribunal;
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o. Management of Real Property. To retain, m.anage, operate, repair, develop,


preserve~ improve, mortgage or lease for any period, any real property held by the Trustee or by

any entity organized by it pursuant to paragraph (p) of this Section. 3.2 upon such tem1S and


conditions as the Trustee deems proper, either aione or by joining with others, using other assets


for any such purpose as i t deems advisable; to modify, exte11d, renew, waive or otherwise adjust


any ot· all of the provisions of any such mortgage or lease, including ti1e waiver of rentals; and to

make such provisions for the amortization of the investment in, or the depreciation of the value


of, such property as it may deem advisable;


p. Organizing. Cornorations,, Partnerships and Trusts. To organize corporations,


partnerships or trusts for the purpose of acquiring and holding title to any property which the

Trustee is authorized to acquire under paragraph (a) of this Section 3 .2;

q. Emplo:yment of Agents. To employ suitable agents, including custodians) record


keepers) auditors, depositories} and counsel) domestic or foreign, and to pay their reasonable


expenses and compensation; and to transfer any assets of the Group Trust to any custodian or

subcustodian. employed by the Trustee;


r. Employment of Investment Advisers. To employ at its reasonable expense the

investment advisers and consultants, domestic or foreign, that the Trustee, in its sole discretion,


deems advisable; and

s. General Powers. Generallyt to do all acts, whether or not expressly authorized,


which the Tmstee may deem necessary or desirable to cany out the purposes of the foregoing


powers or for the protection of the Group Trust.

t. Investment Policy. To adopt an investrnent policy setting forth ti1e permitted


investments for the assets of the Group Trust.

Section 3.3. Limitations of Responsibilltt. The Trustee

1

s authority, powers; duties,


responsibilities and liabilities are subject to the following limitations and other limitations as set

forth in federal, California and local law or this Declaration ofTrust:

a. The Trustee has no duties with respect to the Group Trust other than those

expressly set forth in this Declaration ofTrust.


b. TI1e Trustee is responsible only for money and property actually received by the


Trustee, and then only to the extent described in this Declaration of Trust or, as applicable, the

respective retirement plan and trust of a Participating Trust.

c. The Trustee has no liability for the acts or omissions ofany Participating Trust.

ARTICLE IV.

INTERESTS OF PARTICIPATING TRUSTS

Section 4.1. Trust Accounting. The Group Trust will be invested and administered


as a common investment fund. The Proportional Interest of each Participating Trust must be

accounted for separately. The details of this accounting method, based on a unitization or
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proportional method consistent with custodial bank record-keeping systems, will be established


by Board Rule, subject to the pdor consultations with and consent of the City~   the Pmt and the

Airport Authority, which consent will not be withheld or delayed unreasonably. Consistent with

the adopted accounting method, the Trustee will maintain books and records that value the

Proportional Interest of each Participating T1ust at least monthly.


Section 4.2. 

. Vabtati.on o f the Group Trust.


a. The Tmstee will designate regular Valuation Dates~ on which the Trustee will


detennine the value of the assets held in the Group Trust. The Tmstee may establish these

Valuation Dates by Board Ru1e. Valuation Dates must occur at least monthly. The Trustee may


value th.e assets of the Group Trust on dates other than a Valuation Date, if the Trustee in its sole

discretion detem1ines additional valuations are necessary or appropriate.


b. Net .Assets must be valued at their fair market values at the close of business on

the Valuation Date. However, if fair market values are not readily ascertainable, the Trustee. will

value the Net Assets in accordance with one· of the following methods consistently followed and

unifonnly applied, in accordance with GASB rules.


(i ) Valuation by Indev.:endent Pricing Services

The Trustee may value certain securities and oth.er investments based on

valuations provided by an independent pricing service if the Trustee

reasonably believes the valuations reflect fair market value. A pricing


service may determine the value of certain securities and other

investments without exclusive reliance on quoted prices and may take into

account appropriate factors, such as institutional~size   trading in similar

groups of securities> yield, quality, coupon rate, maturity, type of issue,

trading characteristics and other market data.


(ii) Valuation Where Independent Plicing Service Is Not Used


The Trustee will detennine the value of assets for which a pricing service


is not utilized as foHows:


(A) The Trustee will value equity securities listed or regularly traded


on a securities exchange or automated quotation system at the last

quoted sales price on the Valuation Date. The Trustee will value a

security that is listed or traded on more than one exchange at the

quotation on the exchange determined by the Trustee to be the

primary market for such security. The Trustee will value other

equity securities and. those listed securities that are not traded on a

particular day at a price within the limits of the latest bid and asked

prices deemed by the Trustee to best reflect fair market value.

(B) Debt seculities are generally traded in the over-the-counter market.


The Trustee will state investments in securities with original


matudties of one year or more at fair market value as fum.ished by
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dealers who make markets in such securities or by an independent


pricing service, which considers yield or price of bonds of

comparable quality, coupon maturity, and type, as· well as prices


quoted by deal.ers who make markets in such securities. The

Trustee will value securities with original maturities of less than

one year at their amortized cost in local curre1~cy which~ when

combined with accmed interest, approximates fair market value.


The Trustee will value financial futures contracts at closing


settlement prices.


(iii) For purposes of determining the value of the Group Trust's Net Assets, as

of the close of business on each Valuation Date, the Trustee will convert


into U.S. dollars all assets and liabilities -initially expressed in foreign


cutTencies at the mean of the bid and offer prices of those foreign


currencies ~gainst U.S. dollars quoted by a recognized third-party bank or

other financial services entity.


(iv) Subject to delivery of reasonable advance written notice to the

Participating Ttusts, the Trustee will have sole authority to determine the

fair market value of a particular asset or liability where it reasonably ·

detennines that the above valuation procedures are inappropriate or do not

reflect fair market value for a particular asset or liability.


Section 4.3. Apportionment of Trust Income. At each Valuation Date, the Tmstee

will credit Trust Income received by 01~ accrued to the Group Trust since the previous Valuation


Date propo1tionaUy to each Proportional Interest, as provided by Board Rule. This Board Rule


will be subject to prior consultation with and consent of the Plan Sponsors, which consent will

not be withheld or delayed unreasonably. ·

Section 4.4. Valuation of Progortional Interests. The Trustee will establish the

initial value of each Proportional Interest in the Group Trust pursuant to Section 5.3. The

Trustee will adjust the Proportional Interests at each Valuation Date by cash flow transactions


including, but. not limited to, the amounts of contributions received from the Participating Trusts


(as provided in Section 5.4)~ benefits paid on behalf of the Participating Trusts (as provided in

Section 5.5), allocations of Trust Expenses (as provided in Section 7.2), and amoutlts credited


from Tmst Income (as provided in Section 4.3). The value of each Prop01tional Interest will


fluctuate with changing market conditions.


Sectimt 4.5. Records. The Trustee will keep all records it deems necessary or

appropriate, in its sole discretion, to record the assets and Trust Income of the Group Trust and to

accmmt for the Proportional Interest of each Participating Trust. Interested Persons have the

right to examine and audit the records of the Trustee, at mutually agreeable times and locations,


in accordance with Article VI. The Trustee will maintain these records in accordance with

reasonable and appropriate record retention policies adopted by the Trustee.
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ARTICLEV.


ADMISSIONS AND TERIVIINATION


Section 5.1. Admissio~1   to Participati<m,. Participation in the Group Trust is limited


to Qualified Trusts whose admission has been approved by  the Trustee. The Qualified Trusts


listed in Exhibit A will participate in the Group Trust from the inception of the Group Trust, are

deerned to have been approved by the Trustee, and are no t required to satisfy the application


requirements of this section~ but are required to comply with aU other requirements of tlris


section. Any other Qualified Trust that seeks to participate in the Group Trust must apply to the

Trustee· for admission by action of the goveming body of its Plan Sponsor. If the Trustee


approves the participation of the Qualified Trust through appropriate official action, the

Qualified Trust will become a Participating Trust as of the Valuation Date immediately


preceding completion of all of the following: (i) the Qualified Trust must execute a Participation


and Administration Agreement, and (ii) the Qualified Trust must transfer all or any part of its


assets to the Trustee for the Group Trust. The Trustee must approve or deny an application for


admission within tlrirty days of receipt. A Qualified Trust may not cancel its application tor

participation after the Valuation Date on which i t becomes a Participating Trust, but must instead


follow the withdrawal provisions of Section 5.6. With respect to those Qualified Trusts that have


met the requirements to participate in the Group Trust, the Trustee has sole discretion to decide


whether to accept non-cash assets into the Group Trust. The Group Trust may accept a non-cash


asset on the basis of the value of the asset as of the most recent Valuation Date, as provided in ·

Section 4.2. The Trustee in its sole discretion will value non-cash assets at the close ofbusiness


on the date of contli.bution. While assets of any Participating Trust are held in the Group Trust,


this Declaration of Trust is patt ofthat Participating Trust's retirement plan or plans.


Section 5.2. Qualifi.ed Status of Participating, Trusts. Before a Qualified Trust is

admitted to participate in the Group Trust under Section5.1, the trustee or administrator of that

Qualified Trust must satisfy the Trustee that the Qualified Trust is a qualified goverrunental


pension plan under Code Sections 40l(a) and 414(d) ·or an individual retirement account under


Code Section 408(q) by providing to the Trustee a current Internal Revenue Service tax

determination letter, legal opinion or other certification satisfactory and acceptable to the

Tmstee. However, the Participating Trusts listed on Exhibit A as of July 1, 2007~ may

pmticipate in the Group Trust while an Internal Revenue Service tax determination letter request


is pending. In this situation, the Airport Authority, the Port, and the City must agree to make any


changes required by the Internal Revenue . Service in order to receive a favorable tax

detem1ination letter as a condition to participating in the Group Trust.


Section 5.3. Initial Allocation of Assets. The Trustee will prepare an opening


statement of assets based on an allocation and segregation of assets currently in trust as ofJune

30, 2005~ pursuant to City Charter Article IX~ Section 149 and San Diego Municipal Code §§

24.0100- 24.1809. This allocation and segregation will be done reasonably and in good faith,


taking into account the recmmnendati.ons of the Board's actuary, the history ofthe existing trust,


the funding level ofeach contributing employer, and any other pertinent infonnation. The initial


allocation of assets will be implemented only upon the agreement of the City, the Port and the

Airport Authority and will be submitted to the Intemal Revenue Service as part of the filings


necessary to obtain approval ofthe Group Trust. The Board's actuary will advise 'the Board, the

City, the Port and the Airport Authority on the appropriate allocation of assets during the interim
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period beginning July 1, 2005; and ending June 30, 2007. The Trustee will detennine the

allocation for this interim period based ~pon   advice from. its actuary, and after consultation with

the Plan Sponsors. 'TI1e Trustee will account for the Proportional Interests on this interim basis


for as long as the Trustee detem1ines advisable, but no longer than necessary to fully ar:td


properly implement the accounting in accordance with this Declaration of Trust based upon the

best efforts of the Trustee and the custodial bank. Regardless of the date on which accounting in

accordance with this Declaration of Trust takes effect the Group Trust wi11 be implemented .and


operational as of July 1, 2007.

Secti.on 5.4. Contributions. The Trustee will accept transfers of assets only from


current and potential Participating Trusts and the Plan Sponsors of those Patticipating Trusts and.


not from any other person except as pennitted by law. However, the Trustee will also accept


cash payments, rollovers, or plan to plan transfers for a pm·chase of service credit by a member


of a Patiicipating Trust in accordance with the tenns of its plan document. The Trustee may

accept assets in its sole discretion only as of the most recent Valuation Date. The Trustee shall


detennine in its sole discretion the value of any non-cash asset to be transferred on the basis of

fair market value on the date of contribution and consistent with the tenns of this Declat·ation of

Trust. These transfers may be made by any form of transfer agreed to by the Trustee and the

Participating Trust.


Section 5.5. Terminatio!l J~v Particilli!,ting__Tru,s_~. A Participating Trust may

tenn.inate its participation in the Group Trust at any time by resolution of the Plan Sponsor

1

s

goveming body. The Participating Trust

1

S Plan Sponsor must give the Trustee no less than one


year advance written notice of the termination.


Section 5.6. Termination by Trustee. The Trustee may terminate the Group Trust


at any time by resolution of the Board. The Trustee must give the Plan Sponsors of all

Participating Trusts no less thatl one year advance written notice of the termination and must also


provide notice to a11y other Interested Persons.


Section 5~7. Distribution on Termination. In the event of a termination pursuant to

Section 5.5, the Trustee will distribute to the terminating Participating Trust its share of the

Group Trust in cash, assets or otherwise as determined by the Trustee after consultation with the

trustee or administrator of the affected Participating Trust. In the event ofa termination pursuant


to Section 5.6, the Trustee will distribute to each Participating Trust its share of the Group Trust


in cash, assets or othe1wise as detennined by the Trustee after consultation with the trustee or

administrator of the affected Participating Trust or, after consultation with the trustee or

administrator of the affected Participating Trust, the Trustee may liquidate the assets for the

benefit of the Participating Trusts in the same manner as if the Group Trust were a Liquidating


Account (as defined below in Section 5.10). After the termination, the Board will no longer


serve as the Trustee of the terminated Patiicipating Trust.


Section 5.8. Distribution on Disqualification. If; at any time, the Tmstee


reasonably determines or becomes aware that any Participating Trust is no longer a Qualified


Trust, and the Participating Trust fails to become a Qualified Trust after a reasonable cure period


agreed to by the Trustee taking into account the circumstances, the Trustee will disuibute to that

Participating Trust its entire participation in the Group Trust (other than any interest it may have
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in any Liquidating Account) in cash, assets or otherwise as the Trustee detennines in its sole

discretion, after consultation with the Plan Sponsor of the affected Participating Trust, as soon as

practicable after the next Valuation Date following the expiration of the applicable cme petiod.


After this distribution, the Board will no longer serve as the Trustee of the te1minated


Participating Trust.


Section 5.9. Valuation of Assets upon Distributio_!!. In all cases, at no time pdor to

the satisfaction of all liabilities with respect to pmticipants a11d their beneficiaries under any


Participating Trust will that J>att of the corpus or income of the Group Trust which equitably


belongs to that Participating Trust be used for, or diverted to, purposes other than for the

exclusive benefit of such participants and their bene:ficiru.ies. All distributions from the Group


. Trust to the successor trustee or administrator of a Pru.ticipating Trust (in the case of a

termination) are deemed to be for the exclusive benefit of pmticipants a11d their beneficiaries


under the Participating Trust.

A special Valuation Date will be established for the distribution under Section 5.7. All


assets will be valued pursuant to Article IV.

Section 5.10. Liguidating Accounts. Any asset held by the Group T1'ust may be

transferred to a liquidating account (hereinafter referred to as a uLiquidating Account") when the

Trustee reasonably determines that the investment should not continue to be part of the Group


Trust. The Tmstee may distribute that a..qset in-kind or liquidate it for the benefit of the

Participating Trusts. in determining the basis upon which admissions to and withdrawals from


the Group Trust are made pursuant to this Article V, the value of any asset that has been


transfetTed to a Liquidating Account will be excluded. Any investment held in a Liquidating


Account will be segregated and administered or realized upon solely for the benefit of those

Patticipating Trusts which were participants in the Group Trust at the time of the trm1sfer of such

investment to a Liquidating Account. Each Patticipating Trust will hold au interest in the .

Liquidating Account (and aily eamings or losses realized on that interest) in the same proportion


as that Participating Trust's interest in the Group Trust at time of the creation of the Liquidating


Account

ARTICLE VI.

ACCOUNTING


Section 6.1. Trustee's Accounts. The Trustee will keep a record of all of its

receipts and disbUI"sements. These records will be open to inspection at all reasonable times


during the Trustee's business hours by the authorized representative of any Interested Person.


Section 6.2. ~udicial Accounting. Except as othen¥ise provided by law, only the

Trustee and any Interested Person may require the judicial settlement ofthe Tmstee's account, or

bting any other action against the Trustee with respect to the Group Trust, or its action as

Trustee. In m1y such action or proceeding, the only parties that need be joined are the Trustee


a11d any Interested Person(s). Any final, nonwappealable judgment or decree entered in that

action will be conclusive.
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Section 6.3. ,Audits and ,Reports of Group Trust. At least once during each

twelve-month period> the Trustee will retain an independent cettified public accountant to audit

the Group Trust. This accmmtant will be responsible only to the Tmstee. Based upon this audit,

after the close of each fiscal year of the Group Trust~   and also after the tem1ination. of the Group


Trust, the Trustee will render a written report, without charge, to each Interested Person. The

Trustee will fumish a copy of the report, upon request, to any other person for a reasonable

charge. The report will include those financial statements and disclosures required by law, as

well as any statements and disclosures the Tmstee deems appropriate after consultation with the

independent certified public accountant.


ARTICLE VII.

TAXES AND EXPENSES


Section 7.1. Taxes. The Trustee may deduct from and charge against the Group

Trust any taxes or other charges imposed upon the Group Trust or the income of the Group

Trust, or which the Trustee is required to pay with respect to the interest of any Participating

Trust by any present or future laws of any jurisdiction or taxing authority. However, the Group

Trust is established as a governmental entity and the Trustee will generally assert that no taxes

may be assessed.


Section 7.2. Al1ocation and Apportionment of Trust Expenses. The Trustee may

pay reasonable Trost Expenses from the Group Trust; if these amotmts would have been

chargeable to the Participating Trusts if incun·ed in their separate administration. For each year,


the Trustee will detem1ine and allocate to each Patticipating Trust the reasonable and

quantifiable Trust Expenses from the previous fiscal year that the Trustee recorded as directly


attributable to that Participating Trust. All remaining Trust Expenses will be allocated to the

Participating Trusts in the following ways: ·

a. Investment manager fees, cilstodian fees and other investment"related fees


(including, but not limited to, broker fees, transaction manager fees, and securities lending fees}


will be allocated based on the same proportions as the allocation of Net Assets to each

ParticipatingTrust (! & ,Proportional Interests) as of the last Valuation Date; and

b. All other remaining expenses will be allocated based on the same proportion as

the number of total participants (i.e., active members, individuals receiving benefits, and vested

deferred individuals) of a Participating Trust on the first day of the plan year is to the number of

total patiicipants of all Participating Trusts on the first day of the plan year.

ARTICLE VIII.


MISCELLANEOUS


Section 8.1. Amendment. The Ttustee may amend this Declaration of Trust at any

time and in any respect by a resolution of the Board, after consultation with the Plan Sponsors.

Notice of any amendment that may affect a Participating Trust must be sent to each Interested

Person prior to adoption of the amendment; provided~   however, that this Declaration of Trust is

adopted subject to the condition that it will be amended~   without prior notice to any such persons,


to the extent required or deemed necessary by the Trustee in order to qualify as a group trust
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under Code Section 401(a) and to be exempt from taxation under Code Section SOl(a). If.a

Participating Trust detennines that the amendment is not acceptable} that Participating Trust may

withdraw from the Group Trust pursuant to Section 5.5.

Section 8.2. Duty of Tl·u:stee. For all pUlvoses under this Declaration of Trust, the

Trustee must discharge its duties under this Declaration of Trust with the care~   skill, prudence


and diligence under the circumstances then. prevailing that a prudent person acting in a like

capacity and familiar with such matters would use in the conduct of a.n enterprise of a like

character and with like aims. The Tmstee will not be liable for any loss sustained by the Group


Trust by reason of the purchase, retention, sale or exchange of any investment in good faith and


in accordance with the provisions of this Declaration of Trust, the laws of the City of San Diego


and the State ofCalifomia, and any applicable federal law.


Section 8.3. N.Q!!~ Transferability. No Pa1ticipating Trust may assign or transfer all

or any portion of its interest in the Group Trust, except transfers in accordance with Article V of


this Declaration ofTrust.


Section 8.4. Reliance of Communications. The Trustee is fully protected in acting


upon any instrument, certificate or paper it reasonably believes is genuine and signed or

presented by a proper person or persons, and the Trustee has no duty to make any investigation


or inquiry as to a statement contained in any such writing, but may accept the writing as

conclusive evidence of the truth and accuracy of the statements in the Virriting.


Section 8.5. G~>Ven.1ing Law. Except as othel\rvise provided, this Declaration of

Ttust is governed by, and must be c,onstrued according to, the laws of the City of San Diego and


of the State of California. In the event of any conflict between the provisions of this Declaration


of Trust and the laws of the City of San Diego or of the State of Califomia, the latter law and

regulations will prevail. The Group Trust is organized in the United States and will be

maintained at all times as a domestic tmst in the United States.

Section 8.6. A va.ilabilitv of CoJ]:ies of QesJaration of Trust. The Trustee will keep


a copy of this Declaration of Trust on file at its principal office and it will be available tbr

inspection during regular business hours. A copy of this Declaration of Trust will be sent, upon


request, to each Interested Person, and will be furnished to any other person) upon request, for a·

reasonable charge.


Section 8. 7. Titles· and Headings. The titles and headings in this Declaration of

Trust are for convenience and reference only and will not limit or affect in any manner any

. provisions contained herein.
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The SDCERS Board of Administration has caused this Declaration ofTmst to be signed


by an appropriate and duly authorized officer on '/!VI 00.! -ch / & , 2007.
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SETTLOR AND TRUSTEE


SAN DIEGO CITY EMPLOYEES'


RETIREMENT SYSTEM BOARD OF

ADMINISTRATION


r·--····~~~"":?«;::::~:"r~""..::-;:·::··   ..··~-.~ ...,,~_   ')


~,.... . ..., ~   ( \ ' ·~--'"';:;;·····'

By:'""·--···~'"';:,"'··" ,;;;,,.,.,i,ii'r::,


President ofthe Board of Administration for


the San Diego City EmpLoyeesr Retirement


System.




EXHIBIT A

PARTICIPATING TRUSTS

San Diego City Employees' Retirement System

San Diego Unified Port Distlict Retirement Plan and Trust


San Diego County Regional Airport Authority Retirement Plan and Trust
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